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Endorsement

This is a motion by the Defendant to strike portions of the plaintiffs’ certification motion
record in this intended class proceeding. Those materials sought ob e struck are:
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The Report of Dr. Olivieri-Munroe dated February 7, 2000

The Report of Dr. R. Pilliar dated May 4, 2000

A video tape of a June 1996 surgery for Judith Logan

Excerpts from the 1996 to 1997 Annual Report of the Information Commissions
for Canada

The United States House of Representatives Sub-Committee Report dated June
4, 1992 entitled “Are FDA and NIGH Ignoring the Danger of TMJ (Jaw)
Implants?”

Vols. 5 to 11 inclusive, being material from the Bulloch-Maclntosh action, known
as Vitek TMJ implant products liability action against the Attorney General and
other defendants.

Item 3 has been withdrawn by the plaintiffs of its own motion. Item 4 has similarly been
withdrawn by the plaintiffs of its own motion without prejudice to her right to prefer it at a
later stage of the proceeding if a factual foundation is established and subject to
objections by the defendant and rulings of this court. | will deal with the remaining
materials in the above order.

1.

The Dr. Olivieri-Munroe Report:

This report is attached to the Affidavit of Judith Logan. It does not, however,
comply with Rule 39.01(4) of the Rules of Civil Procedure. Sections 35 and 52 of
the Ontario Evidence Act are not applicable. Dr. Olivieri-Munroe is no longer a
medical practitioner which not given or leave obtained.

The report is accordingly struck with leave to file the report in affidavit form in
accordance with the Rules within 20 days hereof and undertaking to make the
deponent available for cross-examination by the defendant.

The Dr. R. Pilliar Report:

Dr. Pilliar is not a medical practitioner. His report is not in affidavit form nor
attached to an affidavit as an exhibit. It does not comply with Rule 39.01 and is
accordingly struck, with leave to file the report in affidavit form within 20 days
hereof and undertaking to make the deponent available for cross-examination by
the defendant.

The U.S. House of Representatives Sub-Committee Report:

The Report is struck. no basis even if threshold relevance, to the issue on
certification, has been articulated by the plaintiff, even given the concession that
the report is tendered only as background information. The Report is so broad
and wide-ranging in its scope, and has such a potential for unfair prejudicial that
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absent their relevance to the certification this cannot be included in the record.

4, Rule 30.1.01(8) motion by the plaintiffs to be timetabled and heard. Given this
motion the remaining issues under Rule 30.1.01 as they pertain to the Bulloch-
Maclntosh proceeding are moot.

No order as to costs.

Oct. 3, 2000 “Justice Winkler’



